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Attachment A

INVENTORY PROCESS

B. CATEGORIZING ACTIVITIES PERFORMED BY GOVERNMENT PERSONNEL AS
INHERENTLY GOVERNMENTAL OR-COMMERCIAL.

1. Inherently Governmental Activities. The CSO shall justify, in writing, any designation of
government personnel performing inherently governmental activities. The justification shall be made
available to OMB and the public upon request. An agency shall base inherently governmental

justifications on the following criteria:

a. An inherently governmental activity is an activity that is so intimately related to the public
interest as to mandate performance by government personnel. These activities require the
exercise of substantial discretion in applying government authority and/or in making decisions
for the government. Inherently governmental activities normally fall into two categories: the
exercise of sovereign government authority or the establishment of procedures and processes
related to the oversight of monetary transactions or entitlements. An inherently governmental

activity involves:

(1) Binding the United States to take or not to take some action by contract, policy,
regulation, authorization, order, or otherwise;

(2) Determining, protecting, and advancing economic, political, territorial, property, or
other interests by military or diplomatic action, civil or criminal judicial proceedings,
contract management, or otherwise;

(3) Significantly affecting the life, liberty, or property of private persons; or

(4) Exerting ultimate control over the acquisition, use, or disposition of United States
property (real or personal, tangible or intangible), including establishing policies or
procedures for the collection, control, or disbursement of appropriated and other federal

funds.



b. While inherently governmental activities require the exercise of substantial discretion, not
every exercise of discretion is evidence that an activity is inherently governmental. Rather, the
use of discretion shall be deemed inherently governmental if it commits the government to a
course of action when two or more alternative courses of action exist and decision making is not
already limited or guided by existing policies, procedures, directions, orders, and other guidance
that (1) identify specified ranges of acceptable decisions or conduct and (2) subject the
discretionary authority to final approval or regular oversight by agency officials.

¢. An activity may be provided by contract support (i.e., a private sector source or a public
reimbursable source using contract support) where the contractor does not have the authority to
decide on the course of action, but is tasked to develop options or implement a course of action,
with agency oversight. An agency shall consider the following to avoid transferring inherently

governmental authority to a contractor:
(1) Statutory restrictions that define an activity as inherently governmental;

(2) The degree to which official discretion is or would be limited, i.e., whether
involvement of the private sector or public reimbursable provider is or would be so
extensive that the ability of senior agency management to develop and consider options is
or would be inappropriately restricted;

(3) In claims or entitlement adjudication and related services (a) the finality of any action
affecting individual claimants or applicants, and whether or not review of the provider’s
action is de novo on appeal of the decision to an agency official; (b) the degree to which a
provider may be involved in wide-ranging interpretations of complex, ambiguous case
law and other legal authorities, as opposed to being circumscribed by detailed laws,
regulations, and procedures; (c) the degree to which matters for decisions may involve
recurring fact patterns or unique fact patterns; and (d) the discretion to determine an
appropriate award or penalty;

(4) The provider’s authority to take action that will significantly and directly affect the
life, liberty, or property of individual members of the public, including the likelihood of
the provider’s need to resort to force in support of a police or judicial activity; whether
the provider is more likely to use force, especially deadly force, and the degree to which
the provider may have to exercise force in public or relatively uncontrolled areas. These
policies do not prohibit contracting for guard services, convoy security services, pass and
identification services, plant protection services, or the operation of prison or detention
facilities, without regard to whether the providers of these services are armed or unarmed;

(5) The availability of special agency authorities and the appropriateness of their
application to the situation at hand, such as the power to deputize private persons; and

(6) Whether the activity in question is already being performed by the private sector.

2. Commercial Activities. A commercial activity is a recurring service that could be performed
by the private sector and is resourced, performed, and controlled by the agency through
performance by government personnel, a contract, or a fee-for-service agreement. A commercial
activity is not so intimately related to the public interest as to mandate performance by
government personnel. Commercial activities may be found within, or throughout, organizations
that perform inherently governmental activities or classified work.



